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0JLJlc1cbc'lT cbT -;:,r, 10f "CfcTT Name & Address 

Appellant 
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Santej, Kaloi, Gandhinagar- 382721 

2. Shri Pradip A. Mehta 
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ails fa st srd)et oner srials or#a awxat 3 at ae sw order a; fe qonfRenie flt 
6f"W~ ~ x=ra=r=r ~ cpl' ~ IT gq&lervr anaa+ 9tga qt wqa g . . 0 Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the 
one may be against such order, to the appropriate authority in the following way : 

Revision application to Government of India: 

() ala sure+ groaw srf@rf@rus , t994 a$) eret orae fle} aarg mg reif a at + qalat rrer ail 
ey--srpet a erg uqa d; siafa ya&lervr srda+ orflt ufra, ma uvait, fa iaaerea, viva 
fcrwT, mm ~. vfrcA' cfl-q 'Bcf1', ~ lWf, ~ ~ : 110001 "cf51" c#t \J1AI ~ 1 

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Ur it 
Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep Building, Parliament Street, Ne y 
Delhi- 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by fir1 t 
proviso to sub-section (1) of Section-35 ibid: 

ii) fe 4rot aS) gf; as +re} # ora tell -sif-tale ail } f@seft rver+fit i art qsiee + ·n 
fcITT'.fr -~o-sPII-< 'ff ~ -~o,sllll-< ~ 1-!Tc1' ~ ~'r ~ l=fTTf B, <TT fcl5m ·.:i0-sl1II'< <TT ~ B ~ cf$" fcR.fr 
cbl-<'1.5ll~ '4 <TT fcl5m -~0-sii11-< 'B ·m +TTc1 cBJ' ~ ct c;RR ~ m 1 

(ii In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to 
tory or from one warehouse to another during the course of processing of the goods in a 
or in storage whether in a factory or in a warehouse. 
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(en) i,m, <B" ~ ~ ~ m ~ .'i f.-1 ~rR'la 1CJTT>r i:i-x m 1CJTT>r <B" Fc1f.1Af 01 .'i ~ ~ ~ 1CJTT>r i:i-x ~ 

~ <B" ~ <B" ~ .'j '1fl" 1ffic'f cB" ~ fcpm ~ <TT ~ .'i f.1~fRta ~ I 

(A) In case of rebate of duty of excise on goods exported to any country or territory outside 
India of on excisable material used in the manufacture of the goods which are exported 
to any country or territory outside India. 

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of 
duty.' 

3if+ sure+ aS ~ ~ cB" :r@R cB" ~ '1TT ~ ~ 1'fR.T ctr TTt ~ 3lTT ~ ~ '1TT ~ 'cITTT ~ 
~ cB" ~ .mgcrn, ~ cB" 8ffi ~ cff ~ T.1"x <TT ~ .'j fcmf· ~ (-;,'.2) 1998 'cITTT 109 &RT 

~ fcp-e; •n( "ITT I 

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such order 
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 0 
of the Finance (No.2) Act, 1998.  

(1) ~ '3~ ~ (~) f.1~l--\1c1c1l 2001 * ~ g * 3RfT@ Fc1f.1Fc!:"C'. m ·"ffi5<TT ~-8 .'i en ~ .'i, 
pf@e rest as fa or&et hfya feifas } tr ea as ftav+get --srder vi srdlet sneer -et feif cs Ten 
~ ~ fcfym ~ ~ 1~ w~ ~ ~.cITT -~ ~M * 3RfT@ tITTT 35-~ .'i ~ "C!51 ct :r@R ct 
~ cB" ~ it3ITT-6 z:m;rA ctr >TTT1 '!ff ~ ~ I 

The above application shall be made in cjqplicate in Form No. EA-8 as specified under 
Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date on which 
the order sought to be appealed against is communicated and shall be accompanied by 
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a 
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 
35-EE of CEA, 1944, under Major Head of Account. 

(?, ~ ~ * w~ ~ ~ «P1'I "C;cP ~ ~ m ~ cp'1 "ITTC1T ~ 200/-~ :r@R m'r ~ 3l'R 
~ fiC"l"'lx¢l--\ 'C;cP ~~~"ITT ill 1000/- m1 ~ :r@R ctr~ I 

The revision application shall be accompanied by a fee of Rs.200/- where the amount 
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more 
than Rupees One Lac. 

fl+t es, a-afleu scare+t ea pd lat at or$rt urea@rawer as fet srfle 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(t) afeu sure-ot rea srfef?rug , 1944 m1 'cITTT 35-~/35-~ ct 3RfT@:- 

Under Section 35B/ 35E of CEA, 1944 an appeal lies to : 

'3ctafafukl qR-m~ 2 (1) cp :i:i' ~ ~ cB' 3™ cB1 ~- ~ cB' ~ i'f ~ ~. ~ 
sure+ get gd tarat arfrefret -ureuf@rvi(f@rs@e) a1 f@a+ al=lru ff3at, re+rarate # 23HITT, 
is!§d-llc>il ~ ,3fmcTT ,fJ'R~{c-\lJl{,3-lt>J-lc;lis!lc;-3sooo4 

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 
\ -3-.<\, IT<l "'i'fi'°l' n~floor,BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals 
1 _/~;/.~t~ er.:,~~.•< o.,~ .. er than as mentioned in para-2(i) (a) above . 

. i' .C'.r:;•.} ·, .. ,. 1 s, y}+# & 
I& .., ...,t.,,,J,j •; '~ ' 
EA &s !3 t! =» \@ 8 , 
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The appeal to the Appellate Tribunal shall be filed' in quadruplicate in form EA-3 as 
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-, 
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand / refund is upto 5 
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in 
favour of Asstt. Registar of a branch of any nominate public sector bank of the place 
where the bench of any nominate public sector bank of the place where the- bench of 
the Tribunal is situated. ( 

(3) afe st srdr # as 4et arrgvif at «midst slat & at eta qet airavu a frg rt ant quart evfa 
ct ) frut onnt nrfeg gr ear a slag¢ 4f} fas fera &l a t was a frg qenfRerfer ardrefreu 
~ ~ ~ ~ w ~ ~ ~ ~ ~ fclITIT \J1TTTT t 1 ' , 

In case of the order covers a number of order-in-Original, fee for each O.1.O. should be 
paid in the aforesaid manner not withstanding the fact that the one appeal to the 
Appellant Tribunal or the one application to the Central Govt. As the case may be, is 
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- tor each . 

(4) 

o 
.-llllllc1ll ~~ 1970 Jene+gitf)e aS) ~-1 * ~ frrmftc:r ~ ~ ~ ~ ?TT 
~~ <l~~ frruTTA ~ * ~ # ~ ~ ctr ~ ~ x'l.6.50 W cbl"llllllc1ll ~ 
ftcnc C'PTT iPrf ~ I 

One copy of application or 0.1.0. as the case may be, and the order of the adjournmen't 
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item 
of the court fee Act, 1975 as amended. 

(5) ~ 3ITT ~ ~ ~ ~ m ~~ctr 3TTx ~ UfR ~ ~ \J1TcTT t i:rlT·rn ~. 
~ \:lc\JIC:.-J ~ ~ ~ ~ ~ (cbllllfcl~) frr<:r:r, 1982 # frrfITTr 5 I 

Attention in invited to the rules covering these and other related matter contended in the 
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(49) ft sos, a-flu euret sou: pa karat arf)fret uraiferavi(fRisde),a ftorfreit at +yet +# 
ch~c...!.1J-liJl(Demand) \cf ~(Penalty) QJT 10% ~ 0la:IT chZ.-JT ~ ~I~. ~- ~ ~ 10 
~ ~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 
1994) 

0 ~ ~ ~ 3-ITT" ~ cl'l ~. W~ ~ "~ cfi'I" "JTTJT"(Duty Demanded)- 
(i) (Section) s 11D age fer/ffte «ufe; 
(ii) ~ ~ ~ -~ cfi'I" ~; 
(iii) ~ ~ ~ c), "~ 6 c), cW,cl ~ ~- 

¢ ~ ~ 01a:IT •~ Jrrfl<;r' _at ~ ~ 01a:IT cfi'I" ~ at,~•~ ~ c); -~ w5" ~rcr 6'o7T ~ _ 

mTT t. 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by 
the Appellate Commissioner would have to be pre-deposited, provided that the pre 
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a 
mandatory condition for filing appeal before CESTAT. (Section 35 c. (2A) and 35 F of the 
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) · '· · · · 

Under Central Excise and -Sei'vice Tax, "Duty demanded" shall include: : · - 
(cxxx) amount determined under Section 1_1 D; 
(cxxxi) amount of erroneous Cenvat Credit taken;. .·%% - ...> 

(cxxxii) amount payable under Rule 6 of the Cenvat Credit Rules. 
sw 3r&w ft 3rd)or f®rauy as «arr sis rva 3rra pv ave farfea st at afar fe we gr-a a u 3ilt ssf aae avs farfea st aa gvs 1o% sprees t Gt sn «rasen #I 

a«@ a; 
-0, CENrq ~I" ' ' , ' · C '(7tRew of above, an appeal against this order shall lie before the Tribunal on payment c ~ ! ~~o ! ij, d~ty_ de~anded where duty or duty and penalty are in dispute, or penalty, where 

~~"' ~#},al I, ne is in dispute." · 
~ ~..,., '4~-"v ... . . 
, G , ® 
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ORDER-IN-APPEAL 

Two appeals have been filed by the appellants (as per details 

given in table below) against Order in Original No. AHM-CEX-003-ADC 

MSC-007-21-22 dated 30-04-2021 [hereinafter referred to as "impugned 

order"] passed by the Additional Commissioner, CGST, Commissionerate 

Gandhinagar [hereinafter referred to as "adjudicating authority"l. 

S.No. Name and address of the appellant Appeal No. 
1 Mis.Prem Conductors Private Limited, GAPPLICOMICEXP 1534120 21 

- Block No.210, Santej-Vadsar Road, 
Santej, Taluka : Kalal, », 

Gandhinagar-382 721. 
Appellant No.l 

2 Shri Pradip A. Mehta, Director GAPPLICOMICEXPl53512021 
M/s.Prem Conductors Private Limited; 
Block No.210, Santej-Vadsar Road, 
Santej, Taluka : Kalol, 

I 
Gandhinagar-382 721. 
Appellant No.2 », 

0 

2. Briefly stated, the facts of the case is that Appellant No. l are engaged 

1n the manufacturer of AAA Conductors, ACSR Conductors, Aluminum 

Ingots, Aluminum Wires falling under_ Chapter 76 of the First Schedule to the 

Central Excise Tariff Act, 1985 and were holding Central Excise Registration 

No.AABCP6700AEM003. During the course of audit of the records of the 

Appellant No.l by the CERA officers for the period from November, 2011 to 

F.Y. 2015-16, it was observed that Appellant No.l were supplying their Q 
finished goods mainly to Uttar Gujarat Vij Company Limited (UGVCL), 

Paschim Gujarat Vij Company Limited (PGVCL), Dakshin Gujarat Vij 

Company Limited (DGVCL) etc. under .agreements/contracts which were 

almost identical in nature. It was observed by the audit officers that the 
; . ! 

'Appellant No.l had collected freight charges from various buyers for delivery 

of goods at their doors. The sales orders received from these buyers were on 

FOR destination basis, therefore, it appeared that the place of removal for 

these consignments were the buyers premises at destination. It was further 

observed that the Appellant No. l was recovering the cost of transportation by 

'showing them separately in the excise invoice after charging excise duty. It 

eared that as the place of removal was the buyer's destination, the freight 
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charges recovered from the buyers would form part of the assessable value for 

payment of central excise duty. 

2.1 Accordingly, investigation, was conducted and statement of Appellant 

No.2 (Director of the Appellant firm) was recorded from which it appeared 

that the actual place of removal was the buyer's destination as the 

agreements indicated that the goods are required to be delivered to their site 

and the price was inclusive of the transportation charges upto the buyers 

site. In some cases in the purchase orders it was also indicated that the 

transit insurance/risk also lies on the appellant firm and as such it appeared 

that the ownership of the goods was not transferred at the factory gate but at 
«= 

0. the buyers destination. The terms and conditions of the Purchase Orders also 

indicated that the prices were on FOR basis. It, therefore, appeared that 

Appellant No.1 had failed to include the transportation charges in the 

assessable value and thereby failed to correctly assess the central excise duty· 

payable by them. The Appellant No.1 had during the period from August, 

2012 to June, 2017 collected transportation charges amounting to 

Rs.4,00,56,518/- from various buyers on which central excise duty amounting 

to Rs.49,76,818/- was not paid by them, which was recoverable from them. 

o 2.2 It was further observed during the course of audit of record of 

Appellant No. l by the officer of Central Excise Audit that Appellant No.1 had 

also wrongly availed cenvat credit amounting to Rs.18,65,514/- in F.Y. 2012 

2013 in respect of inputs which was initially received from M/s.Hindalco, 

Renukut, and subsequently, cleared/sold by them to their other unit at 

Silvassa under commercial invoices, without charging central excise duty or 

reversing the cenvat credit in terms of Rule 3 (5) of the CCR, 2004. 

3. The Appellant No.1 was issued Show Cause Notice bearing No.V.76/15· 

18/DEM/OA/17-18 dated 05.09.2017 wherein it was proposed to': 

I. Demand and recover the central excise duty amounting to 

Rs.49,76,818/- under Section 1 lA of the Central Excise Act, 1944 by 

invoking _the extend period of limitation, along with interest under 

Section l lAB/1 lAA of the Central Excise Act, 1944. 

Impose penalty under Rule 25 of the Central Excise Rules 2002 read 
• 3 

with Section 1 lAC of the Central Excise Act, 1944. 
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· III. Disallow and recover the cenvat credit amounting to Rs.18,65,514/ 

under Rule 14 of the CCR, 2004 read with Section 1 lA of the Central 

Excise Act, 1944 by invoking the extended period of limitation, along 

with interest under Rule 14 of the CCR, 2004 read with Section llAA 

of the Central Excise Act, 1944. 

IV. Impose penalty. under Rule 15 of the CCR, 2004 read with Section 

llAC of the Central Excise Act, 1944. 

3.1 The Appellant No.2, i.e. Director of the Firm, was also called upon to 

show cause vide the notice, supra as to why penalty should not be imposed 

upon him under Rule 26 of the Central Excise Rules, 2002. 

4. The said SCN was adjudicated vide OIO NO. AHM-CEX-003-ADC-AJS- 

002-18-19 dated 10.07.2018, wherein the demand for central excise duty 

amounting to Rs.49, 76,818/- along with interest and penalty was dropped. 

The demand for cenvat credit amounting to Rs. 18,65,514/- was confirmed 

along with interest and penalty equivalent to the cenvat credit. Penalty of 

Rs. 18,65,514/ was also imposed on Appellant No.2. 

5. Being aggrieved, both the appellants filed an appeal with the 

Commissioner (Appeals:l), Central Excise, Ahmedabad. The department too 

filed appeal before the Commissioner (Appeals), Ahmedabad in respect of the 

demand for central excise duty amounting to Rs.49,76,818-. The 

Commissioner (Appeals), Ahmedabad decided the appeals vide OIA No. 

AHM-EXCUS-003-APP-04-06-19-20 dated 23.05.2019 whereby he allowed the 

appeals filed by Appellant No.1 and Appellant No.2 and set aside the demand 

for cenvat credit as well as the penalties imposed. The departmental appeal 

was allowed by way of remand. 

0 

6. In the denovo proceedings, the case was decided vide the impugned 

order wherein the demand for central excise duty against Appellant No.1 was 

confirmed along with interest and penalty. Penalty of Rs.5,00,000/- was also 

imposed on Appellant No.2 under Rule 26 of the Central Excise Rules, 2002. 

Being aggrieved with the impugned order, Appellant No.1 and 

ellant No.2 have filed the instant appeal on the following grounds 5 
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i. The impugned order is non·reasoned and nonspeaking and is passed in 

gross violation of the principles of natural justice. In their detailed 
# , 

submissions various judgments and orders were relied upon which 

directly dealt with the issue under consideration. However, the 

adjudicating authority has totally ignored the binding precedents and 
g 

has not even dealt with the same. 

ii. The demand notice was barred by limitation. Their records were 

regularly audited during the disputed period and the department was 

well aware of clearances of goods to the State Electricity Boards under 

contract, which included fixed transportation cost. The departmental 

auditors had never objected to the aforesaid clearances. In such case, 

demand for extended period is clearly not sustainable. 

iii. The issue was decided in their favour in their own case by the 

adjudicating authority. A SCN to recover duty on transportation 

charges was dropped vide OIO No.41/D/2008-09 dated 12.03.2009. This 

order was passed in the case of Mis.Bharat Aluminizing Corporation 
« 

which was later on merged with their company. Hence also, it is 

submitted that the bona fide belief that the transportation charges are 

not required to be added in the assessable value, cannot be faulted 
with. 

0 1v. The conditions of the tender itself shows that the value for purpose of 

payment of central excise duty shall be factory gate price and the 

tenderer has to arrange for transportation/insurance, which shall be 

chargeable on equalized basis and payable in addition to value of goods. 

This condition is uniform throughout the country for supplying goods to 

State Electricity Boards as well as Central Government supplies. 

v. The department had issued. SCNs for recovery of duty in the same 

issue, which were dropped by the Hon'ble Tribunal/Commissioner 

(Appeals) and the adjudicating authorities. These orders have not been 

appealed before higher forum and have attained finality. 

v1. The issue is directly covered by the judgment of the Hon'ble Supreme 

Court in the case of Ispat Industries Ltd. 2015 (324) ELT 670 (SC). 

(!ci The adjudicating authority has wrongly relied upon the judgment in 

the case of Roofit Industries Ltd. They rely upon Para 32 and 33 of the 
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judgment in the case of Ispat Industries Ltd. and in particular the last 

line in Para 32. 
vu. It was held that as a matter of law, the place of removal only has 

reference to places from which the manufacturer is to sell the goods 

manufactured by him, and can, in no circumstances, have reference to 

the place of delivery, which may, on facts, be the buyer's premises. 

viii. In para 28 also, it is clearly observed that on or after 14.05.2003, the 

position as it can be obtained from 28.08.1996 to 01.07.2000 has been 

reinstated. Even Rule 5 as substituted in 2003 also confirms that cost 

of transportation from the place of removal to place of delivery is to be 

excluded. 
ix. Freight is includible in the assessable value only if the goods are sold 

from depot or consignment agent premises or any other place or 

premises from where the excisable goods are to be sold. In the present 

case, the goods are sold on ex-works basis and hence, as per the ratio 

laid down in the Ispat judgment, freight/insurance charges are not to 

be added in the assessable value. 

x. The aforesaid judgment is followed in the case of Shashi Cables Ltd. - 

2017 (357) ELT 937 and the departmental appeal was rejected. The 

facts of the case are identical to that in the present case. 

x1. The ratio laid down in Ispat is also followed in Contimeter & Electricals 

by the Hon ble Tribunal- 2019 (9) GSTL 382. The facts of the case are 

identical to that in the present case. 
In the case of EMCO Ltd. the Hon'ble Supreme Court remanded the XU. 

0 

0 
matter back to the Tribunal and the Hon'ble Tribunal has dropped the 

proceedings following the judgment in the case of Ispat Industries Ltd. 

xu1. The Ispat judgment was also followed in the case reported at 2019 (1) 

TMI 1098 and 2019 (3) TMI 848. 

xiv. In such clear pronouncement of law by the Hon 'ble Tribunal, the 

adjudicating authority could not have relied upon the departmental 

circular for confirmation of demand. 

xv. It is settled law that when there are judgments on one or other side, 

are available on the same issue, the bona fide belief on the part of 

appellants cannot be defaulted with. Hence also demand for extended 

period is not sustainable. 
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xvi. The present case being of interpretation of statutory terms which has 

reached upto the Apex Court in various cases, even a token penalty is 

not imposable. 

8. Personal Hearing in the case was held on 30.05.2022. Shri Nirav P. 

Shah, Advocate, appeared on behalf of both the appellants for the hearing. He 

reiterated the submissions made in appeal memorandum. He relied upon 

Board's Circular No. 1065/4/2018-CX dated 08.06.2018 to contend that the 

demand is barred by limitation. He submitted copy of Tribunal's judgment in 

Aditya Birla Chemicals (India) Ltd.- 2021 (376) ELT 390 (Tri.-Kolkata). He 

argued that since issue involved interpretation, no penalty is imposable. He 

0 further stated that he would submit a written submission enclosing copies of 

relevant tender documents. 

O 

9. The appellants filed additional written submissions on 31/05/2022 

wherein, it was, inter-aha, submitted that : 

> The conditions of the Tender itself shows that value for the purpose of 
payment of central excise duty shall be ex-works price and as per the 

conditions in the Tender, the Tenderer has to arrange for the 

transportation, which shall be chargeable on equalized basis and 

payable in addition to the value of the goods. Copy of one· such Tender 

is submitted. 

> As per the terms of Tender at Sr.No.ll read with Sr.No.53 and 54, the 

goods and its packing material both shall be as per ISI specifications 

and the same shall be inspected at the Supplier's premises and 

thereafter the goods can be dispatched. Hence, entire manufacturing is 

completed at their factory before removal. Even as per Sr.No.42, the 

supplier will have to emboss/engrave the words 'Property of UGVCL' on 

the goods before removal. So· upon completion of inspection, the goods 

becomes property of buyers. 

> As per the terms of the Tender at Sr.No.30, 80% of the ex works price 

along with taxes, duties and F&I will be paid upon receipt and balance 

20% is payable after 45 days credit period; 

> As per Sr.No.48 of the terms of Tender, and in particular Note (5), the 

date of delivery is the date on which the material as being ready for 

inspection/dispatch which also suggests that once the goods are ready 
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for inspection/dispatch, the buyer considers the same as date 'of 

delivery. 
► As per Schedule 'A' to Sr.No.48 read with Sr. No.52, excise duty will be 

paid on exworks price. Freight is required to be quoted separately on 

equalized basis after excise duty. 

► Their records were audited throughout the period by the department 

and the department was aware of the valuation process followed by 

tem. No objection was raised pertaining to valuation of goods. 

► The present case being of interpretation of statutory terms which has 

reached upto the Apex Court in various cases, they cannot be faulted 

with. Not only extended period is not invokable, but penalty also cannot 

be imposed. They rely upon the judgments in the case of Padmini 

Products 198943) ELT 195 (SC); Jaiprakash Industries Ltd. - 2002 

(146) ELT 481 (SC); Sunil Metal Corporation= 2009 (16) STR 469; 

Graphite India Ltd.- 2017 (358) ELT 263. 

► The department heavily relies upon the judgment in the case of Roofit 

Industries for confirming demand. The facts in the case of Roofit are 

totally different than the present case and hence, the Roofit ration is 

not applicable to the present case. 

10. I have gone through the facts of the case, submissions made in the 

Appeal Memorandum, submissions made at the time of personal hearing and 

additional written submissions as well as material available on records. The 

issues before me for decisions are : 

I. Whether Appellant No.1 is liable to pay central excise duty on the 

freight and insurance charges when the delivery is on FOR basis at the 

buyer's destination or otherwise?. 
II. Whether penalty has been correctly imposed on Appellant No.2 or 

otherwise ? . 

IL I find that the impugned order has been passed in remand proceedings 

ordered vide OIA No.AHM-EXCUS-003-APP-04·06-19-20 dated 23.05.2019 

passed by the Commissioner (Appeals), Ahmedabad. The demand against ~- lant No. l was dropped by the adjudicating authority in earlier round of 

ion vide OIO No. AHM-CEX-003-ADC-AJS-002-18-19 dated 10.07.2018 
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on the grounds that though the terms of the contract are FOR, the other 

terms and conditions are not similar to that in the case of Roofit Industries, 

supra. The adjudicating authority held that the property of goods had passed 

on to the buyer at the factory gate, which is the place of removal, and not at 

the buyer's destination. 

11.1 The department had challenged the said OIO before the Commissioner 

(Appeals), Ahmedabad, who vide the OIA, supra observed that under Clause 

26 read with Clause 48 of Contract dated 16.07.2015, the prices are inclusive 

of inland road freight, which was, however, not considered in the· said OIO. 

However, as the contract agreement were not part of the appeal 

® memorandum ·filed by the department and also considering the fact that the 

demand was not bifurcated on the basis of contract, the case was remanded 

back to the adjudicating authority with a direction to consider the clauses of 

both the sample contracts and also address the issues raised in the 

departmental appeal while deciding the issue. 

O 

12. In the remand proceedings, the adjudicating authority has in terms of 

the directions of the remand order considered the Contract Agreement dated 

16.07.2015 and 04.07.2016 and recorded his finding at Para 5.17 of the 

impugned order that in both the contracts the terms and conditions are same. 

Further, the adjudicating authority has at Para 5.14 of the impugned· order 

held that "orders placed with the assessee were by UGVCL and PPVCL i.e., 

order dated 16.05.2015 and 04.07.2016 respectively. From the discussions 

made on the terms and condition of contract, it becomes clear that the goods 
, 

were to be delivered on FOR destination at the place of buyer and it is only at 

that place where the acceptance of supplies was to be effected. Price of the 

goods was inclusive of cost of material, packing and forwarding charges, 

inland freight, inland transit insurance". The adjudicating authority was of 

the view that the judgment of Roofit Industries was applicable in the case. 

Accordingly, the adjudicating authority has confirmed the demand for 
- .. 

Central Excise duty by holding that the sale actually took place at the place 
of buyer on delivery of the goods. 

Before delving into the merits of the case, I find it necessary to refer to 

legal provisions in this regard. It is observed that the valuation of 
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excisable goods is in terms of Section 4 of the Central Excise Act, 1944 and 

sub-section (1) reads as below : 
"Where under this Act, the duty of excise is chargeable on any excisable 
goods with reference to their value, then, on each removal of the goods, 
such value shall- 

(a) in a case where the goods are sold by the assessee, for 
delivery at the time and place of removal, the assessee 
and the buyer are not related and the price is the sole 
consideration, be the transaction value; 

(b) in any other case, including the case where the goods 
are not sold, be the value determined in such manner 
as may be prescribed." 

13.1 It would also be relevant to refer to Rule 5 of the Central Excise 

Valuation (Determination of Price of Excisable Goods) Rules, 2000, which 

reads as  

"Where any excisable goods are sold in the circumstances 
specified in clause ( a) of sub-section (1) of section 4 of the Act 
except the circumstances in which the .excisable goods are sold 
for delivery at a place other than the place of removal, then the 
value of such excisable goods shall be deemed to be the 
transaction value, excluding the cost of transportation from the 
place of removal upto the place of delivery of such excisable 
goods. 

0 

13.2 I find that for determining the includibility or otherwise of freight 

charges in the assessable value, it is crucial to determine the place of removal 

of the goods i.e. the place where the goods are sold. The appellant have 

contended that in terms of the conditions of the Acceptance of Tender No. 

UGVCL/SP/TI/CPC/15-16/34-55AA.ACond/Prem/AT/2877 dated 16.07.2015, 

the value for the purpose of central excise duty is the factory gate. I find that 0 
the appellant are primarily contending that the place of removal is the 

factory gate. The appellant have along with their additional written 

submission submitted a copy of Acceptance of Tender No. 

UGVCL/SP/II/CPC/15-16/34-55AAACond/Prem/AT/2877 dated 16.07.2015 

issued by UGVCL, Mehsana. I have perused the said, document and the Paras 

· which are relevant to the issue on hand are reproduced as below : 

> Para 19 Acceptance of Stores and Approval : The goods shall be subject 
to the approval of the concerned consignee after receipt of the stores at 

site. 
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All or any stores and materials to be supplied at F.O.R. Destination, 

against the contract will be subject to their acceptance by the consignee 

> Para 26 "Inland Freight : The prices are inclusive of Inland Road 

Freight charges. The goods shall be dispatched freight paid• 

> Para 27 Inland Transit Insurance: "The prices are inclusive of Inland 
Transit Insurance. The goods shall be duly insured with your 

underwriters at your cost. 

All the materials will be required to be supplied up to Destination 

against all transit risks, such as damage, loss, theft, fire, etc. 

Para 28 Mode of Dispatch : As the prices are FOR Destination, the 

materials may be dispatched through any convenient mode of transport 

and up to F.O.R. Destination of UGVCL'S Stores". 

> Para 30 Terms of Payment: "80% of the Ex-works price with 100% 

taxes, duties and F&I price of each consignment will be paid to you by 

O 

- . 
this office on receipt against TRC within 30 days after verifying the 

invoices and other related documents .. ". 

> Para 48 Prices : "The prices matched by you in your tender for the 
supply of the above materials are accepted on a variable price basis for 

delivery F.O.R. Destination. The prices are inclusive of packing and 
forwarding charges". 

13.3 From the above terms of the Tender, it is evident that the prices are on 

F.O.R. Destination basis. Further, in terms of the Para 28 of the Tender, the 

delivery is Destination of UGVCL's stores. I further find that Schedule 'A' to 

the Tender clearly indicates the Ex-works price as well as F.O.R Destination 

Price at which the goods are sold by the appellant to the buyer. In addition to 

the price of the goods, the purchase order also separately indicates the 

amount of Freight, Central Excise duty and VAT involved in the goods 

ordered. 

13.4 I find from the terms of the Tender that there is no room for any doubt 

as to the place of removal of the goods from where they are sold. The term 

R stands for 'Free on Road' and FOR - Destination indicate that the 

s are sold Free on Road at UGVCL's Stores. Therefore, the goods, in 

s of the purchase orders between the appellant and his buyer, are sold at 
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the destination of the buyer i.e. UGVCL's Stores. I further find that as per 

Para 28 of the Tender, the mode of transport is at the convenience of 

Appellant No.l. Additionally, in terms of Para 27 of the Tender, the transit 

insurance of the goods is to be arranged by Appellant No.1 and it is also 

stipulated that Appellant No.1 would be responsible for short shipment and 

damages in the course of transit. This makes it abundantly clear that the 

title of the goods has not been passed on the buyer at the factory gate of the 

appellant and it remains with the appellant till the goods are delivered at the 

buyer's destination. Consequently, I find that the freight charges are 

includible in the assessable value of the goods as the point of sale/place of 

removal of the goods is not at the factory gate of the appellant but it is at the 

destination of the buyer. 

14. The contention of the appellants that in terms of the conditions of th, 

Tender, the value for the purpose of payment of central excise duty shall be 

the ex-works price and, therefore, freight is not includible in the assessable 

value is not legally tenable as the terms of the same Tender clearly stipulate 

that the prices are on F.O.R destination basis. In such circumstances, the 

valuation, for the purpose of payment ·of central excise duty, has to be 

determined in terms of the Central Excise Act, 1944 and the Central Excise 

Valuation (Determination of Price of Excisable Goods) Rules, 2000. 

Accordingly, when the place of removal is the buyer's destination, the freight 

incurred, for transportation of the goods upto the place of removal " e 
" includible in the assessable value for levy of central excise duty. 

15. The appellants have relied upon the judgment of the Hon'ble Supreme 

Court in the case of Commissioner of Cus. & C.Ex., Nagpur Vs. Ispat 

Industries Ltd reported at 2015 (324) ELT 670 (SC) wherein the Hon'ble 

Supreme Court had held that : 

23. It is clear, therefore, that on and after 14-5-2003, the position as it 
obtained from 28-9-1996 to 1-7-2000 has now been reinstated. Rule 5 as 
substituted in 2003 also confirms the position that the cost of 
.transportation from the place of removal to the place of delivery is to be 
excluded, save and except in a case where the factory is not the place of 
removal. 

33. As has been seen in the present ·case all prices were "ex-works", 
like the facts in Escorts JCB's case. Goods were cleared from the 
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o 

factory on payment of the appropriate sales tax by the assessee itself, 
thereby indicating that it had sold the goods manufactured by it at the 
factory gate. Sales were made against Letters of Credit and bank 
discounting facilities, sometimes in advance. Invoices were prepared 
only at the factory directly in the name of the customer in which the 
name of the Insurance Company as well as the number of the transit 
Insurance Policy were mentioned. Above all, excise invoices were 
prepared at the time of the goods leaving the factory in the name and 
address of the customers of the respondent. When the goods were 
handed over to the transporter, the respondent had no right to the 
disposal of the goods nor did it reserve such rights inasmuch as title had 
already passed to its. customer. On facts, therefore, it is clear that 
Roofit's judgment is. wholly distinguishable. Similarly in Commissioner 
Central Excise, Mumbai-III v. Mis. EMCO Ltd., this Court re-stated its 
decision in the Roofit Industries' case but remanded the case to the 
Tribunal to determine whether on facts the factory gate of the assessee 
was the place of removal of excisable goods. This case again is wholly 
distinguishable on facts on the same lines as the Roofit Industries 
case." [Emphasis supplied]. 

o 

15.1 It is observed from the above.judgment that the Hon'ble Supreme Court 

have in their judgment distinguished the judgment in the case of Roofit 

Industries on facts. In the above case before the Hon'ble Supreme Court, the 

clearance and sale of goods was on Ex-works basis and where the title of the 

goods had passed on to the buyer at the factory gate of the manufacturer. 

However, in the instant appeal, the terms of the Tender clearly specify that 

the prices are F.O.R buyer's destination. Such being the case, the reliance 

placed by the appellant on the judgment of the Hon'ble Supreme in the. case 

of Ispat Industries is misplaced. 

15.2 I further find that in the case of EMCO Ltd. - 2015 (322) ELT 394 

(SC), the Hon'ble Supreme Court had, in Para 18 of their judgment, held that 

the decision as to which is the 'place of removal' would depend upon the facts 

of each case. In the instant case, the goods were transported using the 

transportation at the convenience of Appellant No.1. Further; the transit 

insurance was also on the appellant's account. Further, in terms of Para 19 of 

the Tender, the goods supplied by the appellant are subject to the approval of 
. . . ~- 

the buyer after receipt at site and the buyer has the right to reject the goods 

without assigning any reasons. All these terms and conditions of the Tender 

make it amply clear that the title of the goods is retained by the appellant till 

the goods are delivered at the buyer's destination. In view thereof, the freight 

rges for transportation of the goods from the place of removal to the 

tination of the buyer are includible in the assessable value of the goods. 
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15.3 Considering the facts of the case, I find that the judgment of the 

Hon'ble Supreme Court in the case of Roofit Industries Ltd. - 2015 (319) ELT 

221 (SC) is applicable to the present case. In the said case the Hon'ble 

Supreme Court had held that ; 
12. The principle of law, thus, is crystal clear. It is to be seen as to 
whether as to at what point of time sale is effected namely whether it is 
on factory gate or at a later point of time, i.e., when the delivery of the 
goods is effected to the buyer at his premises. This aspect is to be seen 
in the light of provisions of the Sale of Goods Act by applying the same 
to the facts of each case to determine as to when the ownership in the 
goods, is transferred from the seller to the buyer. The charges which are 
to be added have put up to the stage of the transfer of that ownership 
inasmuch as once the ownership in goods stands transferred to the 
buyer, any expenditure incurred thereafter has to be on buyer's account 
and cannot be a component which would be included while ascertaining 
the valuation of the goods manufactured by the buyer. That is the plain 
meaning which has to be assigned to Section 4 read with Valuation 
Rules. 

13. In the present case, we find that most of the orders placed with the 
respondent assessee were by the various Government authorities. One 
such order, i.e., order dated 24-6-1996 placed by Kerala Water 
Authority is on record. On going through the terms and conditions of 
the said order, it becomes clear that the goods were to be delivered at 
the place of the buyer and it is only at that place where the acceptance 
of supplies was to be effected. Price of the goods was inclusive of cost 
of material, Central Excise duty, loading, transportation, transit risk and 
unloading charges, etc. Even transit damage/breakage on the assessee 
account which would clearly imply that till the goods reach the 
destination, ownership in the goods remain with the supplier namely the 
assessee. As per the terms of payment" clause contained in the 
procurement order, 100% payment for the supplies was to be made by 
the purchaser after the receipt and verification of material. Thus, there 
was no money given earlier by the buyer to the assessee and the 
consideration was to pass on only after the receipt of the goods which 
was at the premises of the buyer. From the aforesaid, it would be 
manifest that the sale of goods did not take place at the factory gate of 
the assessee but at the place of the buyer on the delivery of the goods in 
question. 

14. The clear intent of the aforesaid purchase order was to transfer the 
property in goods to the buyer at the premises of the buyer when the 
goods are delivered and by virtue of Section 19 of Sale of Goods Act, 
the property in goods was transferred at that time only. Section 19 reads 
as under: 

19. Property passed when intended to pass. - (1) Where 
there is a contract for the sale of specific or ascertained goods 
the property in them is transferred to the buyer at such time as 
the parties to the contract intend it to be transferred. 
(2) For the purpose of ascertaining the intention of the parties 
regard shall be had to the terms of the contract, the conduct of 
the parties and the circumstances of the case. 
(3) Unless a different intention appears, the rules contained 
in Sections 20 to 24 are rules for ascertaining the intention of 
the parties as to the time at which the property in the goods is 
to pass to the buyer." 

0 

e 
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15. These are clear finding of facts on the aforesaid lines recorded by 
the Adjudicating Authority. However, the CESTAT did not take into 
consideration all these aspects and allowed the appeal of the assessee by 
merely referring to the judgment in the case of Escorts JCB Ltd. 
Obviously the exact principle laid down in the judgment has not been 
appreciated by the CEST AT. 

16. As a result, order of the CESTA T is set aside and present appeal is 
allowed restoring the order passed by the Adjudicating Authority." 

O 

15.4 As observed in the preceding paragraphs, in the instant case the prices 

are on F.O.R buyer's destination, the goods are transported by the appellant 

using transporters decided by them· and by paying transit insurance at their 

cost. Further, the acceptance of the goods are subject to approval of the buyer 

after receipt at site and the buyer has the right of rejection. Further, as per 

the Terms of Payment of the Tender, 80% would be released to the appellant 

upon receipt of the TRC and the balance 20% after receipt of the goods and 

its inspection at the buyer's site. All these indicate that the ownership of the 

goods vest with the appellant till they are delivered at the designated 

premises of the buyer. In view of these facts, I am of the considered view that 

the judgment of the Hon'ble Supreme Court in the case of Roofit Industries 

Ltd., supra is squarely applicable to the facts of the present case. 

15.5 I further find that the judgment in the case of Roofit Industries Ltd. 

0 was relied upon in the case of Nalari Ferro Alloys Pvt. Ltd.- 2019 (366) ELT 

643 (Meghalaya), wherein the Hon'ble High Court had in their judgment held 

that : 

"12. The centre of controversy is as to whether transpo1iation and 
insurance charges are to be excluded or included in the assessable value 
of goods same depends on the factual position linked with place of 
removal of goods. The place of removal of goods depends upon the facts 
of each case and conditions of sale. Once it is contended by the appellant 
that sale was subject to inspection to be done by the customers at their 
end and payment was to be made by the customers after receipt of 
material(s) and testing/final approval with a condition that if the 
materials were not found as per the ordered specification, same will be 
rejected and lifted back by the appellant at his own cost. Therefore, in 
such a situation, place of removal is at the place of buyer on the delivery 
of goods subject to the satisfaction of specification and testing." 

15.6 The appellant have also relied upon various judgments of the Hon'ble 

Supreme Court in their support. In this regard, I find that there are 

u licting judgments wherein in some cases the ratio of the judgment in the 

t Industries Ltd. case has been followed and in some cases the judgment 
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in the case of Ispat Industries Ltd. was followed. At the same time, it is also 

important to note that the judgment of the Hon'ble Supreme Court has not 
. . 

been reversed even in the case of Ispat Industries Ltd. Consequently, the 

ratio of the judgment in the case of Roofit Industries Ltd. also holds good. The 

judgments, therefore, have to be applied and followed considering the facts of 

each case. The contents of the Board's Circular dated 08.06.2018 are also on 

- these lines. 

15.7 In view of the provisions of Section 4 of the Central Excise Act, 1944, 

Rule 5 of the Central Excise Valuation (Determination of Price of Excisable 

Goods) Rules, 2000, the evidences on record and the judgments of the Hon'ble 

Supreme Court, I am of the considered view that the adjudicating authority 

has rightly held that freight charges are. includible in the assessable value 

and consequently confirmed the demand for Central Excise duty. 

16. The appellants have also raised the issue of limitation and have 

contended that their records were audited throughout the period by the 

department and the department was aware of the valuation process followed 

by them. They have also relied upon Circular No.1065/4/2018-CX dated 

08.06.2018 issued by the CBIC wherein it was stated that extended period 

should not be invoked. 

16.1 I find that the demand in the instant case pertains to the period from 

August, 2012 to June, 2017. The appellants have submitted copies of the 

Audit Reports issued by the Department. On examining the same, I find that 

the records of Appellant No.l for the period from January, 2013 to March, 

2016 were audited by the department during the course of three audits 

conducted from time to time. Therefore, on this very ground, it cannot be 

alleged that Appellant No.l had suppressed facts from the department 

leading to invocation of the extended period of limitation. Further, the CBIC 

had at Para 7 of Circular No. Circular No.1065/4/2018-CX dated 08.06.2018 

clearly directed that 

0 

e 

/ 

"7. No extended period : Any new show cause notice issued on the 
basis of this circular should not invoke extended period of limitation in 
cases where an alternate interpretation was taken by the assessee before the 
date of the Supreme Court judgment as the issue is in the nature of 
interpretation of law." 
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16.2 I find that the dispute in the present appeal pertains to the period 

before and after the judgment of the Hon'ble Supreme Court in the case of 
Roofit Industries Ltd. and Ispat Industries Ltd. Further, the issue involved in 

the present dispute is clearly of interpretation of the provisions of the Central 

Excise Act, 1944 and the Valuation.Rules. Accordingly, the extended period of 

limitation is not invocable in terms of the Board's circular. Therefore, I am of 

the considered view that the demand of central excise duty is to be restricted 
», 

to the normal period of limitation. Accordingly, I set aside the demand for the 

extended period of limitation and uphold confirmation of demand for the 

normal period of limitation. 

0 17. As regards penalty imposed on Appellant No.l under Section llAC of 

the Central Excise Act, 1944, as there is no suppression, wilful misstatement 

etc. and the extended period is held to be not invocable, the appellant are not 

liable to penalty equivalent to the duty involved. They are, however, liable to 

penalty in terms of Section l lAC (t) (a) of the Central Excise Act, 1944. The 

quantum of penalty payable by Appellant No. l is, accordingly, ten percent of 

the central excise duty confirmed and held payable as at Para 14.2 above or 

Rupees five thousand, whichever is higher. The Appellant No.l is also liable 

to pay interest in terms of Section llAA of the Central Excise Act, 1944. 

18. Regarding the imposition of penalty on Appellant No.2, I find that the 

adjudicating authority has imposed penalty of Rs.5,00,000/- under Rule 26 of 

the Central Excise Rules, 2002. I find that the issue involved in the present 

case is that of interpretation of the provisions of the Central Excise Act and 

Rules. The short payment or non payment of central excise duty on account of 

interpretation of law does not render the goods liable for confiscation. For a 

better appreciation, the relevant part of Rule· 26 (1) of the Central Excise 

Rules, 2002 is reproduced as below : 
"Any person who acquires possession of, or 1s 111 any way concerned in 
transporting, removing, depositing, keeping, concealing, selling or purchasing, 
or in any other manner deals with, any excisable goods which he knows or has 
reason to believe are liable for confiscation under the Act or these rules, shall 
be liable to a penalty not exceeding 'the duty on such goods .... ". 

From a plain reading of the above provisions of Rule 26 (D), it is clear 

for penalty to be imposed under this rule, the goods should be liable for 

scation. In the instant case, I find that there is no proposal for 
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confiscation of any goods and neither is-there any proposal for holding tlfo 

goods cleared by Appellant No.l as being liable for confiscation. In the 

absence of either of these proposals, the provisions of Rule 26 of the Central 

Excise Rules, 2002 are not attracted to the facts of this case and accordingly, 

the penalty imposed on Appellant No.2 is not legally sustainable, and, 

accordingly, is set aside. 

19. In view of the facts discussed herein above, I set aside the demand of 

central excise duty for the extended period and uphold the demand for the 

normal period of limitation. The Appellant No.1 is also liable to pay interest 

under Section 11AA of the Central Excise Act, 1944. Further, the penalty 

imposed on Appellant No.1 is reduced to the extent of ten percent of the 
central excise duty payable, or rupees five thousand, whichever is higher, in 

terms of Section 1 lAC (1) (a) of the Central Excise Act, 1944. Accordingly, the Q 
appeal filed by Appellant No.1 is partly allowed to the above extent. I set 

aside the penalty imposed on Appellant No.2 and allow the appeal filed by 

Appellant No.2. 

The appeals filed by the appellants stands disposed fin above terms. 

iv-eo6 
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The Additional Commissioner, 
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